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Dear Mary-Ann,

I am writing to follow up on our meeting in July, during which I raised the question of how
you were planning to monitor the impact of your new guidance, the Code of practice for
services, public functions and associations, and the wider implementation of the Equality Act
2010 in light of the 2025 Supreme Court judgment in For Women Scotland Ltd v The
Scottish Ministers. !

Monitoring duties of the EHRC

I am concerned specifically with the monitoring duties of the EHRC, as set out in the
Equality Act 2006,? and I have a number of questions about your future work to monitor the
impact of both the Supreme Court judgment and your guidance on the rights of trans people
in the UK, which I hope you will provide answers to, outlining the actions you plan to take.

1. Collecting evidence on the impact of your code of practice

At our meeting, I emphasised the concerns expressed to me by hundreds of my constituents —
including organisations and businesses, as well as trans people and their friends, family and
colleagues — that the guidance would have a severe impact on their rights, including to
privacy, family life, dignity in daily life, and others.

These paragraphs, for example (as well as the more detailed outline of this guidance in
paragraphs 13.142 to 13.149) disallow a wide range of services and associations from
choosing to cater for women, including trans women, and their impact deserves diligent
monitoring in areas where many people wish to be part of inclusive women’s groups and
services:?

“13.130 If a service provider (or a person providing a service in the exercise of
public functions) admits trans people to a service intended for the opposite sex, then it
can no longer rely on the exceptions set out at paragraphs 13.99 to 13.111. This
means that if a service is provided only to women and trans women or only to men
and trans men, it is not a separate-sex or single-sex service under the Equality Act

2010.

“13.131 A service like this is very likely to amount to unlawful sex discrimination
against the people of the opposite sex who are not allowed to use it. A service which
is provided to women and trans women could also be unlawful sex discrimination or
lead to unlawful harassment against women who use the service. Similar
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considerations would apply to a service provided for men and trans men. It is possible
to offer a mixed-sex service alongside a single-sex service. A mixed-sex service must
be open to all service users.”

Brighton and Hove has rightly been a beacon of inclusion and diversity for many decades, if
not centuries, and we have in our city a large, diverse and inclusive LGBTQ+ population,
with long-established institutions representing them.

In Brighton and Hove we have a larger trans population than the rest of the UK. The national
population of trans and non-binary people is 0.5 per cent but this rises to roughly 5 per cent in
my area, so the impact here of your new guidance is likely to be much more rapidly and
clearly felt. We also have a large number of organisations, both public and private, who
operate currently in a highly inclusive way with regard to respect for trans people’s inclusion,
autonomy and privacy, whose activities are likely to be more significantly affected by
measures such as those above.

I therefore believe that to understand the impact of your code of practice, listening to people
in Brighton and Hove is absolutely vital, and I ask the following questions:

a) Will you in the near future visit Brighton with your team to listen and collect evidence
from trans people and inclusive organisations here about the impact of your guidance?

b) Will you directly seek written testimony from Brighton organisations and businesses,
who provide services to our residents and visitors, about any difficulties they
experience with complying with your guidance in a way that is practical and fair?

c) When will you issue a wider call for evidence to inform your work on this duty?

2. Responding to points made by UN experts before and after the guidance came into
force

In a range of statements since the Supreme Court judgment, UN human rights experts have
warned of the risk of trans people facing routine discrimination in daily life, and in particular
have highlighted the need for frameworks in law and guidance that are inclusive of trans
women as women. The need to monitor the potential impacts raised by these experts is very
urgent and important now that the guidance has come into force.

For example, in their statement of February 2026 following the publication of your draft
guidance, UN experts said:*

“Any framework that were to permit routine exclusion from ordinary public services,
introduce discretionary verification of sex by service providers, or otherwise decouple
legal status from practical participation in society would raise serious concerns
under international human rights law. Allowing service providers to rely on
subjective judgment in this way would undermine legal certainty, invite gender
stereotyping and arbitrary exclusion, and erode dignity in everyday interactions, both
for transgender persons and persons who are not transgender but are perceived not
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to conform with gender stereotypes. Taken together, such approaches would risk
rendering legal recognition hollow by denying meaningful access to rights in
practice.”

And the experts raised three points regarding alternative approaches that other countries have
successfully implemented:

“Against this background, three points warrant emphasis.

“First, comparative experience across regions demonstrates that States operating in
diverse legal, cultural, and political contexts have incorporated recognition of gender
identity within stable legal frameworks that respect the rule of law and public order.
Across constitutional systems, courts and legislatures have treated gender identity as
a matter of dignity and equality, supported by anti-discrimination protections
ensuring access to public services, healthcare, education, and public accommodation.

“Second, frameworks that authorise routine exclusion or discretionary verification of
sex carry a high risk of structural and indirect discrimination, undermining legal
certainty and exposing individual, including women and men who are not
transgender, to arbitrary, humiliating, and unequal treatment in everyday settings.

“Third, taken together, this comparative practice confirms that inclusive, rights-
respecting models are neither experimental nor aspirational, but demonstrably
workable and sustainable across a wide range of legal and political systems.”

On 17 August 2026, after the guidance came into force, experts again expressed grave

concerns about the likely impact on the rights both of trans people and cis people in daily life,
: 5

saying:

“We remain concerned that the revised Code adopts an unduly rigid approach to
trans-inclusive services, leaving insufficient scope for service providers to consider
whether inclusive arrangements are lawful, justified and appropriate in the particular
circumstances,”

And adding:
“When legal guidance effectively presents exclusion as the means of complying with
the law, discrimination risks becoming institutionalised rather than assessed on the

basis of necessity and proportionality.”

I therefore ask:

a) What plans you are making to monitor the impact of the new guidance against each of
these points made by UN experts, including comparing this with the experience of
other countries that have implemented more inclusive frameworks?
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b) Given the counter-arguments made by yourself around potential risks to cis women
and girls if you had instituted a more inclusive policy, how will you assess the impact
of the guidance on preventing violence through unauthorised cis-male access to
women’s spaces, and what baseline measure for this risk have you established through
your evidence collection so far, with a view to assessing the impact of your guidance?

Considering changes needed to legislation

During our meeting, and in public comments you have made, such telling The House
magazine: “The code of practice could be blocked — the law would remain the law,” you have
emphasised the importance in your view of the Supreme Court’s interpretation of the
Equality Act 2010.6

However, you will be aware that your role and duties are not limited to interpretation of the
law in the same way as the Supreme Court. In fact, your duties include the following, from
section 11 of the Equality Act 2026:’

“11 Monitoring the law

(1) The Commission shall monitor the effectiveness of the equality and human
rights enactments.

(2) The Commission may—

(a) advise central government about the effectiveness of any of the
equality and human rights enactments;

(b) recommend to central government the amendment, repeal,
consolidation (with or without amendments) or replication (with or
without amendments) of any of the equality and human rights
enactments,”’

On the international Rainbow Map, published by ILGA-Europe annually, and ranking 49
European countries on an index of LGBTIQ+ rights, the UK fell to 22nd in 2025, dropping
once again down the table, having been in first place as recently as 2015.% The Supreme
Court judgment and UK Government response further pushed the UK down in the assessment
of this human rights organisation, and the publication of your draft code of practice ahead of
the 2026 rankings has done nothing to improve this. The commentary with the 2026 rankings
says: °

“12 countries still don’t have any legal or administrative procedure for legal gender
recognition. Bulgaria, Georgia, Hungary, Russia, Slovakia, and the United Kingdom
have explicit bans or other kinds of legal limitations which serve to make legal gender
recognition practically impossible.”

This reflects the points I raised in our meeting around the impracticality of the Supreme
Court’s interpretation of the Equality Act 2010, when read alongside the pre-existing Gender
Recognition Act 2004 and its goal to allow for trans people to live fully as their legal gender.
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I realise that the interpretation of the Equality Act taken up by the Supreme Court is one that
the EHRC at the time argued for. However, I believe this view puts insufficient weight on
both the legal and practical recognition of trans identities, and the extent to which this is an
important plank of a modern legal framework for LGBTIQ+ rights.

Your code of practice does lay some weight on proportionality in terms of intrusion on
privacy in a range of day-to-day situations, including for toilet use in most services, for
example here:

“13.170 It is unlikely to be either practical or appropriate to approach any particular
individual to make enquiries about their sex in relation to facilities, such as toilets,
which are incidental to the primary service.”

However, through the rest of the section ‘Asking about sex’, there is a serious lack of clarity
about how and whether service providers can intrude on privacy rights in asking about sex
and gender, and it encourages making assumptions about people based on appearance. |
believe these provisions are likely to lead to confusion for those running services, businesses
and associations, increase discrimination for both cis and trans people, and will severely
impact the lives of trans people in accessing a range of services. In my view, these issues are
all due to a lack of clarity in law, following the Supreme Court judgment, in how different
laws which should work together are interpreted.

In its assessment of the UK’s standing, ILGA-Europe gives views that are in line with my
position, and in its 2026 publication which now ranks Spain highest following changes to the
law in that country, the organisation highlights how:

“Spain’s rise to the top reflects a combination of achievements, including a fully
functioning depathologisation of trans identities in healthcare, new legal protections,
new national LGBTI and trans strategies, a new independent equal treatment and
non-discrimination authority, and a determined fightback against far-right attempts
to dismantle national trans protections.”

Along with many other MPs, I am now convinced that there are serious issues for Parliament
to resolve, in order to make legal and practical gender recognition for trans people a reality
again in the UK, and I believe that your role obligates you to consider this problem
specifically and propose solutions to us.

I therefore ask the following questions:

a) Do you remain prepared, as per your statutory duties, to recommend necessary
changes to the law in this area?

b) Will you add to your strategic and business plans, work to review the Equality Act
itself, and the wider legal and rights position of trans people, in regard to where
amendments and improved clarity may be needed, and to make recommendations to
Parliament?
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¢) In monitoring the impact of the guidance, will you look specifically at the impact of
the inconsistent wording in the Equality Act 2010, as well as your guidance, on the
privacy and wider rights of trans people?

d) Will you also look at the Gender Recognition Act 2004, and assess not only how its
existing legal protections can be fully realised in trans people’s daily lives and access
to services, but also how this Act too can be improved, for example by following
through on earlier proposals to depathologise trans identities within the process of
achieving legal status?

e) Will you also meet and discuss these issues with relevant legislators and human rights
groups in Spain, to learn more about how an inclusive approach to women’s rights
that include trans women fairly and equally can work, both in law and in practice?

I look forward to your reply and receiving details of the work you have planned in these
areas.

Yours sincerely,

Sian Berry MP
Green Party, Brighton Pavilion
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